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Abstract

Both administrative law and criminal law set limits on public employees’ acceptance of gifts or othel
privileges. The core rules in these two areas of the law are the same. The elements of the crime of brik
refer essentially to the administrative law’s rules on the acceptance of gifts. It is probably the sarr
underlying standard that constitutes the measure for the extent to which public employees can accey
gifts. However, criminal law may require additional security and clari cation in the cause of action fol
liability. Acceptance of gifts in a number of cases can only be sanctioned undetadizmetcnot

criminal law. This article will analyse these issues and will attempt to de ne the criteria for determining
when the acceptance of gifts is impermissible under both administrative law and criminal law.

1. Introduction

Bribery and corruption are international phenomena that most countries in the
world today agree upon combatiBgbery is generally de ned as the o fering,

giving, receiving, or soliciting of something of value for the purpose of in uencini
the action of an o cial in the discharge of his or her public or legal duties. Ofte

* Corresponding author, e-mail: sh@law.aau.dk.

See, e.g., United Nations Convention against Corruption of 29 September 2003; the protocol of t
EU convention on fraud from 1995 (the Convention on the protection of the European Communitie

nancial interests); the EU convention on corruption from 1997 (the Convention on the ght agains
corruption involving o cials of the European Communities or o cials of the Member States of the
European Union); the OECD Anti-Bribery Convention also from 1997 (the OECD Convention c
Combating Bribery of Foreign Public O cials in International Business Transactions); the Joir
Action of 22 December 1998 (adopted by the Council on the basis of Article K.3 of the Treaty
European Union, on corruption in the private sector) and the European Council’s anti-corruption
convention from 1999 (the European Criminal Law Convention on Corruption). Each with later
amendments.
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bribery is used as a term only covering criminalised behaviour. Corruption is
generally used in a wider sense also including dishonesty, jobbery, nepotism anc
other forms of misuse of power.

Waging war on bribery and corruption can be accomplished with diferent
tools such as criminalisation of the unwanted conduct. Another recognised tool
utilises guidelines to regulate the conduct of public servants using disciplinary
actions which may result in reprimands, dismissals, etc. Both tools follow the same
goal and each tool can be expected to be e cient in its own right. The crime of
bribery has been described and analysed in academic theories and — to a smalle
extent — so have administrative regulations against acceptance by bribes among
public servants (see references in the following).

Although both of these legal instruments are used to minimise corrupt behaviour, it is very
seldom that descriptions and analyses of the interaction between the criminal and the
administrative approach are found in either national or international litefagimeason

for this is probably due to several factors. First, the sanction itself is of a very di ferent nature
depending on whether it is a criminal punishment or a typical administrative disciplinary
measure. Second, these instruments are being found in two diferent areas of law which
explains them being dealt with by scholars from both elds.

In this article, we try to narrow the gap between the criminal and the administra
tive approach. We do this by examining the “lower” area of the criminalised eld
in order to see how administrative law may be used in determining when an
advantage is “undue.” By doing this, however, a “grey area” appears. This is an at
where the public servant has possibly overstepped the administrative rules but
has not yet entered the criminal area. This analysis is not possible without looking
at a number of examples ranging from the allowed acceptance of advantages ftc
more clear cut criminal behaviour.

Danish law and court practice provide the legal framework for our analysis with
supporting examples and literature from other countries, especially some of the
Nordic Countries as well as the UK. Nordic legislation in this eld is very similar
to Danish law and as is UK regulation — although the new UK Bribery Act 2010 i

For an interesting four-country study of the associations between bribery and unethical actions,
see R.A. Bernadi, M.B. Witek and M.R. Melton, ‘A Four-Country Study of the Associations betwee
Bribery and Unethical Actionsjo@4ual of Business Ethics (2009), 389-403. See also P. Grae f and
J. Grieger (eds)as ist Korruption’ (What is Corruption) by (Berlin: Nomos Verlag, 2012), especially
the article by C. Reichard, ‘Auseinandersetzung mit Korruption aus verwaltungswissenschaftlicher
Sicht'(Fight Against Corruption from an Administrative Law Point of View) on pp. 93-112.

See L.B. Langsted, NTfK 2010.1 f.: Den retlige regulering af korruption i Norden (The Lega
Regulation of Corruption in the Nordic Countries).
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contains relatively precise and detailed provisions (in particular, see section 144
on accepting bribes), administrative law has few hard law regulations.
Administrative law seldom has binding written provisions regarding the accep
tance of gifts or other privileges that equal the rules of bribery in the Criminal
Code. Administrative matters are, therefore, regulated primarily by these princi
ples inferred from other administrative rules and case law. Some countries have
published administrative rules, but those rules are often non-binding (soft law).
Normally, such disparity in the degree of regulation is unproblematic in view of
the rules’ purpose and function. The distinction and clarity in a criminal law
context are only ostensible, though, as the criminal law reaction in the area of
bribery, is based on administrative @ection 144 of the Danish Criminal Code,
Article 15 of the UN Convention on Bribery and the OECD Convention on Bribery
in Article 1(1) demonstrate that acceptance of gifts or other privileges must be
“undue.” The use of the term “undue” is a standard criminal reservation in many
penal provisions, though, and it normally takes into account that unigue situa
tions may occur. In such cases the o fenders’ act falls within the wording of the
description of the actus reus, but outside its scope because of its character bein
atypical to the intended criminalised area. Such situations are often referred to as
situations of “material atypicalityi"the word undue was to be interpreted solely

in the traditional sense, this could entail that any gift, no matter how small, could
foreseeably be cause for punishment. It would hardly be possible to claim that
such an acknowledgement would altogether fall outside the provision’s protection
interest, let alone that sanctioning in such a situation would con ict with more
basic principles. Most likely for the same reason, in bribery cases the word “undue
is at times referred to as a ‘legal standard’ — which is inconsistent with the fact

Cf., also H. Rahbeek in J. VestergaardS(egfdret — forbrydelser og andre strafbare forhold,
1st edn (Copenhagen: Gjellerup, 2009), p. 70.

The UK Bribery Act 2010 uses the word “improper”, Norwegian Criminal Code (section 276a) uses
the word “utilbgrlig” and the same word is used in the Swedish Criminal Code (17 kap 7 8) For &
description of the meaning of the word in the UN Convention, see M. Kubiciel, ‘Core Criminal Law
Provisions in the United Nations Convention Against Corruptiensa®onal Criminal Law
Review (2009), 139-155 (esp. pp. 144 f.).

See, e.g., G. Toftegaard NielseStrifferet I — ansvaret’, 3rd edn (Copenhagen: Jurist- og
@konomforbundets Forlag, 2008), p. 42, where he, among other things, gives the example that whe
a doctor removes a cancer-a fected woman'’s breast, it is not a situation that is liable to punishment
under section 245 (serious bodily injury) of the Danish Criminal Code, notwithstanding it falls
within the wording. It would thus be inconsistent with purposive construction of the provision to
use it in such cases. See also T. Baubaghyjeretlige legalitetsprincip’ (Copenhagen: Jurist- og
@konomforbundets Forlag, 2008),which on p. 453 f. includes an interesting survey of the concept
and, in several connections, characterises it as an ‘emergency break’ (see, e.g., pp. 468 and 529).

See, e.g., M.B. Andersen and J. Christo ferserroi@dsa)/irgerne ved Det 38. Nordiske
Juristmode i Kobenhavn, 21.-23. august 2008, volume 11, p. 189 f., e.g., p. 201.
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that it should act as a safety valve in altogether atypical cases, but as a more ¢
eral norm, delimiting the scope of the provision.

Therefore, it must be assumed that the word “undue” is intended as a genet
‘lower limit’ to that which is exempt from punishment, and that this lower limit
must be determined on the basis of norms and rules outside the pidikion.
this understandingwe are talking about a reference to administrative law rules.
The rst commission draft to the 1930 Danish Criminal satds that
‘Acceptance of gratuity ... will in many cases not fall within the scope of the prov
sion, thus not ... when the service is of such a nature that it, according to a n
illegal custom, can be accepted, though not required’ (unless otherwise state
this and all other quotations below are presented in our translation).

This connection between the guidelines provided by the administrative law
and the criminal law judgement is also well-known in, e.g., Norwegian law
Section 20 of the civil servant law is assumed to provide some guidance as to |
evaluation of whether acceptance of a bene tis undue and thus at variance wi
section 276a of the Norwegian Criminal Code. Section 20 prohibits civil servan
from receiving ‘gifts, fees, favours or other services that are suitable for or wi
which the giver intends to a fect his o cial actions or which it, followirg regula
tions, is illegal to receive’. Thus, Nils Dalseide ashaniessiew of the fact that
a gift is at variance with section 20 of the civil servant law, ‘it must as a rule follo
that it may also form the grounds for sanctions under section 276a of the crimin
code’. Likewise the UK Bribery Act 2010 states in section 2(3)(b), that the acc
tance of an advantage in itself constitutes an improper performance of the recei
er's duty. An example of this may be if the receiver is subject to rules preventir

As elaborated in Section 7 below, this should not be understood as a monetary de minimit
threshold.

See also L.B. Langsted in A. Mgller-Sgrensen and A. Storggatst (@ldsyrisvob: festskrift
til Gorm Toftegaard Nielsen’, (Copenhagen: Christian Ejlers’s Forlag, 2007), p. 222.

As Trine Baumbach demonstrates in ‘Det stra feretlige legalitetsprincip’, the word “undue” doe:
not always include real exceptions; it can also (see section 293 of the Danish Criminal Code
taking without the owner’s consent) ‘... be understood as a reference to rules and legal doctril
outside criminal law. However, it must be assumed that “undue” also excludes some under civil e
“illegal” situations from the criminal area’ (p. 474). It is this very understanding of the word “undue
that we nd is the most precise, in so far as section 144 is concerned, and we agree that the t
‘material sui generis’ should be used primarily as an emergency break and not as a ‘reference
other rules.

Report issued by the commission appointed to examine the general civil criminal code, 191
p. 179.

‘Forhandlingerne ved Det 38. Nordiske Juristmgde’, volume I, p. 205. With reference to NO
2002:22, Nils Dalseide also mentions here that the impropriety standard in the Criminal Code is r
in all contexts as strict as the standard in the civil servant law.
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guestion. Evaluation of this contact risk must be broad. The exceptions to thi
main rule that are usually mentioned in literature on administrative law, as well a
criminal law, include special occasion gifts in connection with jubilees, acces
sions, minor gratitude gifts for the public employee’s e fort, etc. In these excej
tions, great emphasis is placed on the nancial value of the service receive
Otherwise, no importance is attached to the nancial value of the gift. Additionally
there is a series of more unclear situations in which the public employee, on th
one hand, can perhaps be said to represent the organisation, but where the gift
the other hand is a typical ‘private’ pleasure that others pay for with their owr
means. We have addressed these cases above, and a signi cant emphasis is pl
on the value of the received gift or bene tin the overall assessment.

Undoubtedly, a ‘grey area’ exists between that which is illegal under-administre
tive law and that which is liable to punishment under criminal law. We consent tc
the phrasing of the High Court in UfR 1985.230x @ith the clarifying adden
dum that there is generally no unpunished tolerance limit between the adminis
trative law and criminal law aspects. Where administrative law is clear cut — suc
as where a driver gives a stopping police o cer a €10 note — there is convergel
between the administrative and the criminal law assessment. The impunity limif
only exists where the negative administrative law assessment is subject to unce
tainty with regards to the permissibility of the acceptance. The same considel
ations that generally call for a clear legal basis as a condition for punishment als
to an equal extent, call for a requirement of a ‘clear-cut basis’ for the conviction
bribery. Therefore, it would not be contradictory to punish a civil servant for
receiving €5 in connection with the processing of a case and yet refrain from pul
ishing a civil servant who has received free concert tickets worth €100 on fot
di ferent occasions. As a general description of the bu fer between administrativ
law and criminal law in this area, the term ‘de minimis threshold’ is misleading. |
would be more precise to talk about a ‘clarity threshold’.

As a consequence of the aspects and considerations made in this article, tl
following highlights might deserve further consideration by policymakers, as wel
as by o cials and prosecutorial services:

- Although the fine line between administrative and criminal law is often
blurred, convergence on the other hand, seems to be the rule.

- Where total convergence is replaced by a “clarity threshold” that forms the
“grey area” between administrative and criminal law, a parallelism emerge:
in that if the administrative law rules have a very low threshold before the
acceptance becomes illegal, then so does criminal law — the addition o
the 40% in clarity. If administrative law on the other hand, has a rather

See Section 2 above.






